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INTRODUCTION
UnitingJustice Australia is the justice policy and
advocacy unit of the Uniting Church in Australia
Assembly (the national council), pursuing matters
of social and economic justice, human rights, peace
and the environment.
We welcome the opportunity to contribute to the
Human Rights Commissioner’s consultation on
Rights and Responsibilities 2014. The Uniting Church
in Australia has a long history of support for human
rights and is committed to an ongoing assessment
of Australian government policy and practice against
our international human rights commitments under
United Nations treaties.
Highlighting our concern for the rights of vulnerable
groups in Australia, particularly Aboriginal and
Torres Strait Islander peoples, refugees and asylum
seekers, and adherents of religions other than
Christianity, this submission argues that the rights
and freedoms of those vulnerable groups and others
are not sufficiently protected in Australia. There
are a number of pieces of legislation as well as
policies and practices by Government that unduly
restrict the exercise of human rights and freedoms,
particularly in the areas of freedom from arbitrary
detention, freedom of expression, freedom of
religion and property rights.
THE UNITING CHURCH IN AUSTRALIA AND HUMAN
RIGHTS
Christian support for human rights rests on the
understanding that the community flourishes when
all people are included and accorded the dignity and
respect they deserve as beloved children of God.
Human beings are made in the image of God, and
as such are precious, capable of marvellous things,
and entitled to dignity, compassion and respect. It is
the responsibility of all of us as individuals and as a
community to seek the common good: to help build
a just, peaceful, inclusive and prosperous society,
where all people are valued, where the first peoples
of this land are respected as the precious soul of
the nation, where civil liberties are taken seriously
and where the diversity of religions, languages

and cultures is regarded as a great gift; where
everyone has a home, decent work, access to a good
education and good healthcare and the opportunity
to live meaningful lives free from fear, prejudice and
violence.
In 2006, the Uniting Church Assembly adopted
the human rights statement Dignity in Humanity:
Recognising Christ in Every Person. This statement
laid out support for international human rights
instruments and pledged the Church to critically
assess national and international policies against
these instruments:
We believe that God has given humanity
gifts and skills for the benefit of the earth
and humanity itself. These gifts include the
capacity for love, compassion, wisdom,
generosity and moral choice. They come
with the responsibility to ensure the
health and wellbeing of present and future
generations and the earth. The wellbeing
of the earth is crucial to the possibility of
human community and wellbeing. Social,
political and economic arrangements should
reflect the dignity and worth of human
beings and respect for the planet. Through
the prophets and the life and words of
Jesus, God calls people to work for justice
for the poor and vulnerable1.
In response to the Christian call to stand with people
who are marginalised, poor and oppressed we
believe we have a responsibility to contribute to the
building of societies in which all people are valued
and respected. The Uniting Church seeks for each
person the conditions that enable them to thrive
and to reach their full potential.
The Uniting Church has from its inception shared in
a long and rich Christian tradition of social justice.
It gave expression to that tradition in its inaugural
Statement to the Nation, in which it described its
commitment to promoting and upholding human
rights and the democratic process, in recognition of
the value of each human being.
1 Uniting Church in Australia Assembly (2006), Dignity in Humanity:
Recognising Christ in every person, http://www.unitingjustice.org.au/
human-rights/uca-statements/item/484-dignity-in-humanity-a-unitingchurch-statement-on-human-rights
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We pledge ourselves to hope and work for
a nation whose goals are not guided by
self-interest alone, but by concern for the
welfare of all persons everywhere – the
family of the One God – the God made
known in Jesus of Nazareth the One who
gave His life for others.2
Dignity in Humanity commits the Church to uphold
human rights and stand against human rights
violations, stating:
The Uniting Church believes that every
person is precious and entitled to live with
dignity because they are God’s children,
and that each person’s life and rights need
to be protected or the human community
(and its reflection of God) and all people are
diminished.3
It also commits the Church to hold the Government
accountable for its policies and actions, stating:
We urge the Australian Government to fulfil
its responsibilities under the human rights
covenants, conventions and treaties that
Australia has ratified or signed, by upholding
international standards in effecting social
and legislative change.4
In the context of public policy and international
humanitarian affairs, the Church supports the
development of policy and legislation which
upholds the rights of all people to participate in the
community and public life, be treated with respect
and accorded dignity without discrimination.
Over its life, the Uniting Church has made many
strong and unequivocal statements in support of
human rights. We have sought to draw attention to
public policies which have had devastating impacts
on Indigenous Australians and refugees and asylum
seekers and that have impaired the right to a fair
trial and to freedom of speech and association.5
HOW WELL ARE RIGHTS AND FREEDOMS
PROTECTED IN AUSTRALIA?
2
Uniting Church in Australia (1977) Statement to the Nation,
http://www.unitingjustice.org.au/uniting-church-statements/key-assembly-statements/item/511-statement-to-the-nation
3
op. cit.
4
op. cit.
5
see, for example, Joint Statement on Convention Against
Torture, Submission to the Exposure Draft Freedom of Speech (Repeal
s18C) Bill 2014, Submission to Human Rights and Anti-discrimination Bill
2012

Human rights are derived from our status as human
beings in society. They describe the inherent and
inalienable right of all people to live with dignity,
free of persecution and violence, with access to all
that is necessary for a decent life. Human rights are
not granted by governments, but they are protected
and promoted by government policy and practice.
Respect for human rights is needed to create a
just and peaceful world founded on a common
humanity. Human dignity can only be protected if
human rights are protected and the responsibility
of all nations and people to protect the rights and
freedoms of all others is met. The United Nation’s
human rights treaties are a reflection and expression
of these principles.
The Uniting Church believes that the Australian
government, in its law-making, policy and practice,
must protect and promote all of the human rights
contained in the UN human rights instruments
which Australia is party to. These include:
•
•
•
•
•
•
•
•
•
•

International Covenant on Civil and Political
Rights (ICCPR);
International Covenant on Economic, Social
and Cultural Rights (ICESCR);
Convention against Torture and Other Cruel,
Inhuman and Degrading Treatment and
Punishment (CAT);
Convention in the Rights of the Child (CRC);
Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW);
Convention on the Elimination of All Forms
of Racial Discrimination (CERD);
Convention on the Rights of Persons with
Disabilities;
Convention and Protocol Relating to the
Status of Refugees (Refugee Convention);
Convention Relating to the Status of
Stateless Persons; and
International Labor Organisation
Discrimination (Employment) Convention
ILO 111.

We also believe that Australia must uphold in
domestic law the commitments made by signing the
Universal Declaration on the Rights of Indigenous
Peoples (DRIP).
We acknowledge that human rights can and should
be protected in many different ways – through
law, government policy and practice and through
the community as an expression of the mutual
responsibility we have as human beings to uphold
the dignity of every person.
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In the international arena, Australia has made a
commitment to uphold and protect the rights and
freedoms contained in these instruments. Any
lack of such protections and subsequent human
rights violations domestically place the Australian
Government in breach of its obligations. Apart, of
course, from the dangers this lack of protection
poses for the Australian community, this also has a
significantly negative effect on Australian’s standing
internationally, weakening our ability to advocate for
human rights protections overseas, and particularly
in our immediate region.
At the federal level, human rights protections
are severely lacking. In Australia there is no
Commonwealth law which sets out fundamental
human rights and freedoms. Australia remains the
only democratic nation in the world where this is
the case. There is a collection of legislation which
protects some important elements of the human
rights agreed to by nations at the international
level, however this does not comprehensively or
adequately provide the protection of rights and
freedoms to which all members of the Australian
community are entitled. These pieces of legislation
include the Racial Discrimination Act 1975 (RDA),
which partially implements the International
Convention on the Elimination of All Forms of Racial
Discrimination and the Sex Discrimination Act 1984
(SDA) which partially implements the Convention
on the Elimination of All Forms of Discrimination
Against Women.
In the Australian Constitution, there are a few civil
and political rights protected, including the right
to vote (Section 41 gives the limited right to vote
in Commonwealth elections if enrolled for State
elections, while Section 25 actually allows states to
disqualify people from voting on the basis of race6),
the right to trial by jury (but only for the breach
of a Commonwealth law, not a state law – so is
very limited), a limited expression of freedom of
religion and an implied right to freedom of political
communication (which has been interpreted by the
High Court from the notions of representative and
responsible government)7.
The Uniting Church has often expressed its concern
that economic, social and cultural rights are not
6
The Uniting Church supports the removal of Section 25 of
the Constitution http://www.unitingjustice.org.au/justice-for-indigenous-australians/uca-statements/item/970-recognition-of-indigenouspeoples-in-the-australian-constitution
7
Human Rights Law Resource Centre (2009), ‘The National
Human Rights Consultation – Engaging in the Debate’, available: http://
www.hrlrc.org.au/files/hrlrc-the-national-human-rights-consultationengaging-in-the-debate.pdf, p.22-3

well protected.8 The many gaps in the protection
of rights contained in the ICESCR were identified in
a submission prepared by the National Association
of Community Legal Centres and the Human
Rights Law Resource Centre to the United Nations
Committee on Economic, Social and Cultural Rights
on Australia’s compliance with the ICESCR in 2008.9
More recent reports confirm these issues are
continuing problems:
•

•
•
•

the significant disadvantage faced by
women relative to men across many social
indicators, for example, in May 2014
the pay gap remains at 18.2%10 and the
representation of women in Parliament is
30% across both houses and commonwealth
and states;11
many social security payments are pegged
around or below the poverty line;
2.5 million people live below the poverty
line in Australia – 13.9% of the population;12
and
a serious shortage in the availability of
dental care and mental health services.

The persistence of these violations of economic,
social and cultural rights in a society otherwise as
wealthy and prosperous as Australia is an indication
that the resources of the Australian Government
have not been allocated in a manner which
prioritises the human rights of its most vulnerable
and marginalised people.
The power of the executive and legislative scrutiny
One of the features of the Australian system is that
much is left to convention – we rely on the goodwill
and common sense of our politicians, the strength
of parliamentary democratic traditions and the
influence of community standards to sense the
smooth running of our parliament and nation. The
Westminster system of two houses of parliament
has traditionally given rise to lengthy debate around
legislation affecting human rights, and largely
ensured that the government of the day does not
neglect its human rights obligations.
8
see for example, the submission to the National Human
Rights Consultation (2009) http://www.unitingjustice.org.au/humanrights/submissions/item/687-national-human-rights-consultation
9
National Association of Community Legal Centres, Human
Rights Law Resource Centre and Kingsford Legal Centre (2008), Freedom
Respect Equality Dignity: Action – NGO Submission to the UN Committee
on Economic, Social and Cultural Rights, available: http://hrlrc.org.au/
files/MP9JMGYX55/Final.pdf
10
https://www.wgea.gov.au/sites/default/files/Gender_Pay_
Gap_Factsheet.pdf
11
http://www.aph.gov.au/About_Parliament/Parliamentary_
Departments/Parliamentary_Library/pubs/BN/2011-2012/Womeninparliament#_Toc318895765
12
http://www.acoss.org.au/images/uploads/ACOSS_Poverty_
in_Australia_2014.pdf
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In recent times, however, it has become clear that
these checks and balances are increasingly limited
in their ability to ensure the protection of human
rights. The Uniting Church has on many occasions
had cause to bring to the attention of church
members, the general public, governments and
the media, human rights violations occurring here
in Australia, including the indefinite, mandatory
detention of asylum seekers, the Northern Territory
Emergency Response and the Stronger Futures
legislation and anti-terrorism legislation. Whilst it
may be the case that Australia’s record in the area
of human rights is not as horrific as that of many
other nations around the world, the existence and
continuance of human rights violations in Australia is
not something that should be tolerated. We do not
believe that the current protection of human rights
in Australia is sufficient and this is exacerbated by
the increasing tendency to rush through the passage
of legislation without time for sufficient scrutiny and
public debate.
The Northern Territory Emergency Response Act
2007 went far beyond the recommendations of the
Little Children are Sacred report which was cited as
the motivation for urgent Government action in the
Northern Territory. The legislation set aside the RDA
so that laws could be enacted which significantly
curtailed the rights of Aboriginal peoples living in
the Northern Territory. These measures included
the introduction of income management, alcohol
management and Government leasing of Aboriginal
land. The Stronger Futures Act 2012 reinstated
the RDA in 2010, but has continued with many of
the measures that infringed upon people’s rights:
income and alcohol management and requiring
communities to sign up to 99-year leases to
enable infrastructure development. None of these
measures in 2007 and 2012 were implemented with
proper consultation with community members, thus
curtailing the rights of Indigenous Peoples to be
consulted about legislation that affects them (Article
19 of the DRIP).13
Anti-terrorism legislation introduced since 2001 has
severely curtailed the right to a fair trial, freedom
of movement, freedom of speech and association,
freedom from arbitrary detention, rights to family,
employment and education, and the presumption of
innocence.
UnitingJustice supports legislation to address the
threat of terrorism, but is concerned that successive
federal governments have not made a strong case
13
A/61/53

UN Declaration on the Rights of Indigenous Peoples

for such dramatic intrusions into foundational
freedoms and that the legislation has often been
rushed through without sufficient time for public
and parliamentary scrutiny.14 There is always a fine
balance between security concerns and individual
freedoms and, unfortunately, the present context
tends to lead to undue weight on security concerns
and too little concern for the very freedoms
that security is meant to protect. There is also a
narrowing of the way security is understood and
maintained, with a subsequent downplaying of the
importance of supporting a healthy social fabric in
society.
Most recently, for example, the Counter-Terrorism
Legislation Amendment (Foreign Fighters) Bill
2014 claims to “address the domestic security
threats posed by the return of Australians who
have participated in foreign conflicts or undergone
training with extremist groups overseas”, but in
actual fact goes further and risks curtailing the rights
and limiting the freedoms of all Australians. The
Bill amends a number of laws. Amendments to the
Australian Passports Act 2005 include suspension
of Australian travel documents and 14-day seizure
of foreign travel documents which limit freedom
of movement. Amendments to the Australian
Security Intelligence Organisation Act 1979
including authorising use of force in execution of a
questioning warrant, and extending the questioning
and detention warrant regime for another ten years
while lowering the threshold for arrest of a person
“on reasonable grounds” all curtail the right to
presumption of innocence. Extending control order
regimes for a further ten years and expanding the
criteria for issuing control orders in Division 104
of the Criminal Code Act 1995 and amending the
criteria for preventive detention orders in Division
105 of the Criminal Code Act 1995 limit the right to a
fair trial and freedom from arbitrary detention.
Ongoing amendments to the Migration Act 1958
have also undermined human rights protections in
Australia. The most recent proposed amendments
to the Migration Act and the Maritime Powers
Act demonstrate the fragile nature of human
rights protections in Australia. The Migration
and Maritime Powers Legislation Amendment
(Resolving the Asylum Legacy Caseload) Bill 2014 is,
in fact, incompatible with Australia’s human rights
obligations, for example:
•

in removing all references to the Refugee

14
see the Joint Statement, ‘Don’t rush through unnecessary
counter-terror laws that erode democratic rights and freedoms’ (15
October 2014) http://www.unitingjustice.org.au/human-rights/news/
item/972-joint-statement-on-foreign-fighters-bill
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Convention, it seeks to place Australia
outside of international law;
•

•

it increases the risk of refoulement because
the Bill allows for asylum seekers to be
removed without a proper assessment of
their need for protection; and
classifying newborn children of
unauthorised marine arrivals (UMA) as
UMAs will allow for their removal to third
country detention centres, specifically
Nauru and Manus Island, Papua New
Guinea, which is contrary to our obligations
under the Convention on the Rights of the
Child. It also risks rendering them stateless,
placing Australia in breach of international
law.

All of these policies have had serious implications
for how Australia does or does not uphold our
international human rights obligations and for the
wellbeing of people and communities.
There have at many times been vast differences
between Australia’s promotion of human rights
on the international stage and its human rights
record at home. Australian governments have
been criticised, for example, for the mistreatment
of children in detention centres, the arbitrary
and indefinite detention of asylum seekers (most
recently by the UN Committee Against Torture which
has criticised the Australian Government for “cruel,
inhuman and unlawful” punishment of asylum
seekers detained on Nauru and Manus Island”15)
and the disadvantage experienced by Indigenous
Australians in the areas of health, education,
employment and imprisonment.
While the Human Rights (Parliamentary Scrutiny)
Act 2011 has been a promising development,
providing as it does a mechanism through which
legislation can be checked for compatibility
with human rights and the formation of the
Parliamentary Joint Committee on Human Rights,
it does not overcome the need for a federal
legislative Human Rights Act. In 2009, the Uniting
Church in Australia made the following comments
in its submission to the National Human Rights
Consultation:
We [Uniting Church in Australia Assembly]
believe that a federal legislative Australian
Human Rights Act, implementing the
15
http://www.theguardian.com/australia-news/2014/nov/11/
asylum-seeker-conditions-inhuman-and-unlawful-un-committee-tellsaustralia

Australian Government’s international
human rights obligations and accompanied
by comprehensive and well-funded
education and training for the community
and government bureaucracy, is the best
way to protect and promote human rights
in Australia. A Human Rights Act should
be modelled in a way so as to allow for
a greater role for the Parliament and the
parliamentary processes in recognising and
preventing potential human rights problems
in proposed and existing legislation.
The Uniting Church believes that a Human
Rights Act, operating within Australia’s
system of open and democratic government,
will provide greater protection for
fundamental rights and freedoms, promote
dignity, address disadvantage and exclusion,
and help to create a ‘human rights culture’
in Australia. Furthermore, it will serve to
promote Australia’s commitment to human
rights in the Asia-Pacific and globally,
and formalise the current government’s
commitment to the United Nations.
We support a Human Rights Act particularly
because of the protections it would provide
to the most vulnerable, marginalised and
disadvantaged in our community, who
currently have few avenues for remedy
when their rights are violated. These groups
of people include the homeless, people with
a disability, women, Indigenous Australians,
prisoners, people with a mental illness,
newly-arrived migrants, asylum seekers
and the unemployed. These groups in
our community generally struggle to have
their experiences heard, and are often
marginalised from the political process. This
means that abuses of their human rights
often go unnoticed or unaddressed, and
leave people with little option for redress or
for the realisation of their rights.
We strongly believe that economic, social
and cultural rights, as outlined in the
International Covenant on Economic, Social
and Cultural Rights, must be included in
a Human Rights Act. Their inclusion is
necessary, we believe, in order for an Act
to have meaning in the community, to give
effect to Australia’s international obligations
in this area, and to improve the lives of the
most disadvantaged and vulnerable in our
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community.16
Having failed to implement a Human Rights Act
despite majority public support at the time of the
Consultation, it is even more imperative to ensure
that all Commonwealth legislation upholds the
human rights obligations Australia has committed to
under international law.
Rights of Indigenous Peoples
The Uniting Church has long understood the vital
importance of negotiating in a meaningful way
with Aboriginal and Torres Strait Islander peoples.
In 2009, at the Twelfth Assembly, the Uniting
Church called on all Australian governments to use
negotiated partnership approaches.17 In response
to the inadequate consultation process around the
development and implementation of the Stronger
Futures legislation, the Thirteenth Assembly,
three years later, called upon the Commonwealth
Government to engage in:
•
•
•

respectful and genuine negotiation with the
leadership of the First Nations Assemblies
living under the Stronger Futures regime;
meaningful negotiation in regard to the
provision of sufficient and appropriate
resources ; and
effective implementation of negotiated
action plans.18

Successful consultation with Aboriginal and Torres
Strait Islander peoples must be the cornerstone
of any legitimate policy to address injustice and
disadvantage in Aboriginal and Torres Strait Islander
peoples. The UN Declaration on the Rights of
Indigenous Peoples (DRIP), which was signed by
Australia in 2009, sets out the right of Aboriginal
and Torres Strait Islander peoples to be properly
consulted on decisions that affect them19. In
particular, the following right is afforded under
Article 19 of the Declaration:
States shall consult and cooperate in
good faith with the Indigenous peoples
concerned through their own representative
institutions in order to obtain their
free, prior and informed consent before
16
p. 5, available at http://www.unitingjustice.org.au/humanrights/submissions/item/687-national-human-rights-consultation
17
http://www.unitingjustice.org.au/justice-for-indigenous-australians/uca-statements/item/487-matters-affecting-indigenous-peoples
18
Support for Indigenous Peoples, Thirteenth Assembly
(2012), Uniting Church in Australia Assembly, http://unitingjustice.org.
au/justice-for-indigenous-australians/uca-statements/item/968-support-for-indigenous-peoples
19
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_
en.pdf

adopting and implementing legislative or
administrative measures that may affect
them20.
The Eleventh Report of 2013 of the Parliamentary
Joint Committee on Human Rights also states
that meaningful and effective consultation
with Aboriginal people should be adopted by
Government (1.123)21. Detail is given in the report
as to the criteria for effective and meaningful
consultation, including gaining consent, making
decisions by consensus, and conducting ongoing
consultations.
Jumbunna Research Institute developed a report
card for assessing the consultation process with
respect to the Stronger Futures legislation.22 This
report card evaluates whether the Stronger Futures
consultation process complies with Australia’s
obligations under international law to consult with
Aboriginal people in relation to decisions that affect
them. They provided an overall score of 17/65 or 26
per cent. No individual score was greater than 2/5,
or ‘inadequate’.
A publication by Concerned Australians entitled A
Decision to Discriminate23 gathers quotes and views
expressed by a wide range of Aboriginal people
about the Stronger Futures legislation. This book
outlines the disempowerment and discrimination
experienced by the Aboriginal people of the
Northern Territory throughout the consultation
process. Luke Morrish, CEO of Bawinanga Aboriginal
Corporation, explained that “The discussion
paper on Stronger Futures was actually handed
to members of the community minutes – literally
minutes – before the minister arrived for that
consultation”24. David Cooper, from AMSANT, said,
“We also had concerns, because our analysis of
what was said at meetings and what consequently
came out in the legislation showed that they did not
tally well”25. Eddie Cubillo, Northern Territory AntiDiscrimination Commissioner noted:
There were concerns that only a few were
spoken to, that the duration of visits was too
short and that some Aboriginal Territorians
20
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_
en.pdf
21
http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Completed_inquiries/2013/2013/112013/
index
22
http://www.jumbunna.uts.edu.au/researchareas/newmedia/ReportCard6March12.pdf
23
M. Harris (ed) A Decision to Discriminate, 2012 Vega Press,
Victoria, 2012 http://www.concernedaustralians.com.au/media/A_Decision_to_Discriminate.pdf
24
ibid., p. 4
25
ibid., p. 20
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could not participate because of language,
dialect, or hearing impediments.26
During hearings to the Senate Committee in
2012, Senator Nigel Scullion (then Opposition
Spokesperson on Indigenous Affairs) commented to
Mr Cubillo, NT Anti-Discrimination Commissioner:
In fact, I suspect it [the consultation process]
was a monumental failure. There are a
number of Indigenous organisations – your
office, the Northern Land Council and the
Central Land Council – that seem to be able
to connect, educate and communicate much
better with the mob than government can.27
Lack of consultation is not only an abrogation of our
responsibilities under international law, it increases
the chances of failure. In 2012, Peter Jones, General
Secretary of the Northern Synod of the Uniting
Church said:
Since day one of the Intervention, we
have seen the dismal failure of top-down
approaches to addressing the real problems
of Indigenous disadvantage. The pain and
shame in Northern Territory Aboriginal
communities has been exacerbated by
the Government’s unwillingness to enter
into true partnership with our Indigenous
brothers and sisters.28
This lack of consultation also reflects a more
significant problem highlighted by Kerry Charlton,
National Aboriginal and Torres Strait Islander
Ecumenical Commission (NATSIEC) National
Director in a statement about the Stronger Futures
legislation:
Unfortunately, responding to historical and
cultural disadvantage without community
ownership will lead to increased rates of
Indigenous incarceration, reduced wellbeing and health status, youth crisis, family
stress and suicide rates.29
As we stated in our 2012 submission on the
Stronger Futures legislation30, without direct and
26
ibid., p. 19
27
op. cit.
28
http://www.unitingjustice.org.au/justice-for-indigenousaustralians/news/item/838-church-disappointed-by-senate-report-intoflawed-stronger-futures-legislation
29
http://www.ncca.org.au/departments/natsiec/666-strongerfutures-or-stronger-policing
30
http://www.unitingjustice.org.au/justice-for-indigenousaustralians/submissions/item/723-inquiry-into-the-stronger-futures-inthe-nt-legislative-package

genuine consultation with the communities the
Government cannot fully understand the needs
and circumstances of Aboriginal and Torres Strait
Islander peoples as they vary across communities
and it will always struggle to expand successful
programs that have been devised and implemented
by Aboriginal and Torres Strait Islander peoples.
A note on limitations
While some rights must never be derogated from,
such as the right to life and to freedom from torture,
there are many rights which are not absolute, and
are instead required to be balanced so as to respect
the rights of all people in our society. Limitations are
one way of balancing rights. For example, freedom
of religion as provided for in Article 18 of the
ICCPR can be limited (only) by measures which are
“necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of
others”.31 Limitations of the rights contained in the
ICCPR in time of public emergency should satisfy
the criteria laid out for such restrictions in Article 4
of the Covenant. Commonwealth legislation should
reflect the principles outlined in international
human rights instruments in relation to limitations
on specific rights.
A note about “everyday Australians”
The Human Rights Commissioner’s discussion
paper refers to ‘everyday Australians’ (p. 4). This is
unhelpful language because it implies exclusion of
some ‘non-everyday’ Australians who we should
be able to identify. We prefer the language of ‘all
Australians’. We are also concerned that there is
no mention of consultation with faith groups or
unions, given that these civil society stakeholders
have had such an enormous impact on social change
throughout our history.
FREEDOM OF EXPRESSION
Article 19(2) of the ICCPR sets out the right to
freedom of expression as including the “freedom to
seek, receive and impart information and ideas of
all kinds”.32 This right is one of the foundations for a
strong democracy, supporting people’s participation
in democratic and political processes and allowing
for open public debate and the free expression
of opinions and ideas. Freedom of expression,
however, cannot be unlimited – it must be balanced
against other rights, for example, the right to be
free from expressions of racial or religious hatred.
As the Commissioner stated in his discussion paper,
31
ICCPR, Article 18 (3)
32
text of the ICCPR is available at http://www.ohchr.org/en/
professionalinterest/pages/ccpr.aspx
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“limits on rights have been established to ensure
individuals do not harm others when exercising their
own rights”.33 Article 20(2) of the ICCPR calls for
states to prohibit by law any incitement to national,
racial or religious hatred. On the other hand, it
is a responsibility of Government to ensure that
unnecessary restrictions on freedom of expression
are not imposed.
Given that a strong, democratic society is one where
the Government does not impose unnecessary
restrictions on the sharing of information and
ideas, but does impose restrictions in order to
protect other rights, we are concerned about some
legislative reforms (implemented and proposed)
which we believe do not represent an appropriate
balancing of rights.
Gag clauses
The introduction of ‘gag’ clauses in contracts which
impose restrictions on the advocacy activities of
community organisations that receive funding from
the government is of particular concern. After the
Labor Government moved to exclude the use of
such clauses, the current Coalition Government has
reinstated them. These clauses appear to reflect a
general attitude on the part of the Government that
advocacy should not be supported by government.
As a member of the Refugee Council of Australia,
UnitingJustice was dismayed at the cuts to the
Council’s funding and disturbed by the comments
made by the Minister for Immigration and Border
Protection, the Hon. Scot Morrison MP:
Two weeks after the budget the (sic)
Mr Morrison withdrew funding for the
Refugee Council of Australia, which had
been allocated in the budget papers, saying
he and the government did not believe
that “taxpayer funding should be there to
support what is effectively an advocacy
group”.34
The Uniting Church supports an open and robust
democratic political environment and believes that
in the interests of fostering a healthy democracy,
Australian governments must promote and
support the right of community groups, nongovernmental organisations and other civil society
groups to advocate on behalf of their constituents,
service users and those who are marginalised and
disadvantaged about the issues of concern to them.
33
https://www.humanrights.gov.au/sites/default/files/rights_
responsibilities_2014_discussion_paper.pdf
34
http://www.smh.com.au/federal-politics/politicalnews/community-organisation-fearful-of-abbott-government-gag20140611-39w52.html#ixzz3HUe3KNXM

It has been well documented in reports and
inquiries over the decades that the not-for-profit
sector’s role in advocacy provides numerous
benefits to government and the wider society. Notfor-profit organisations have a long history of not
only providing services to support disadvantaged
people and marginalised communities but also
of advocating for improvements to public policy
setting to prevent and overcome disadvantage.
The Productivity Commission Research Report on
the Contribution of the Not-for-Profit Sector noted
that one of the four primary ways that the sector
contributes to wellbeing is through exercising
influence through advocacy. It states:
Exerting influence and promoting change on
economic, social, cultural and environmental
issues. For example, NFPs influence
public policy outcomes through advocacy
on behalf of individuals (for example,
clients of a disability support group) or
on behalf of a community of interest (for
example, a group with a shared interest in
a recreational activity). Influence can also
be exerted through education programs to
change community perceptions, research to
enhance understanding of issues impacting
on the community, and demonstration of
more effective approaches that then change
approaches and resource allocation.35
The service arms of the Uniting Church (eg.
UnitingCare), which provide a range of welfare
services funded by government, consider that
the role of advocating for improvements to public
policy goes hand-in-hand with delivering services to
people who are disadvantaged.
This approach is underpinned by the principles
of social justice so foundational to the Uniting
Church and the belief that bringing the human
face and voices of people who are marginalised
and disadvantaged into the public domain is vital
to creating a fair and just society. Advocacy is also
underpinned by the idea that organisations which
deliver services ‘on the ground’, particularly for
disadvantaged and vulnerable people, have a civic
and ethical role to collaborate and partner with
government to improve public policy for the benefit
of people they work with. This can involve a range
of activities from advocating on public policy issues
to developing service delivery solutions as well as
highlighting the ‘unintended consequences’ and
‘perverse outcomes’ that can occur in public policy
35
p. 37, available at http://www.pc.gov.au/__data/assets/
pdf_file/0003/94548/not-for-profit-report.pdf
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development and implementation.
Clauses in funding agreements that restrict the
organisation’s capacity to advocate on issues
affecting people who are disadvantaged, run
the risk of reducing the opportunity for effective
collaboration with government and policy makers
to improve public policy outcomes to address
disadvantage.
We therefore strongly object to the use of gag
clauses and believe that they should be removed
from funding contracts.
Secondary boycott provisions
The Competition Policy Review Panel is currently
considering amendments to the Competition and
Consumer Act 2010. UnitingJustice is pleased that
the Panel has rejected the suggestion to increase
the use of secondary boycott provisions, but
disappointed that the Panel has rejected a request
that the secondary boycott provisions be amended
to ensure members of the public and community
organisations are permitted to express concerns
about the involvement of companies in criminal
activities or human rights abuses.
While we recognise the need to protect businesses
from physical or verbal intimidation from lobby
groups, we oppose a blanket approach that makes
all campaigning activities targeting businesses
illegal. These provisions would prevent organisations
or individuals from requesting others to write letters
to the business, sign a petition to the company, sign
and send postcards to the company urging them
to correct their behaviour or organising a peaceful
protest targeting the company.
Within the Uniting Church and other associations
and organisations, such cases arise regularly where
it is brought to our attention that companies are
sourcing goods produced with slavery, forced labour,
illegal logging, debt bondage and human trafficking
in their production. The ICCPR (particularly Article
19) states the right of everyone to seek, receive
and impart information and ideas of all kinds. The
church is called to stand against such illegal and/or
unethical activities, yet we are concerned by legal
advice we have received that advocating for change
using campaign activities such as those mentioned
above would be deemed illegal and subject to
prosecution under the secondary boycott provisions.
Anti-terrorism laws and freedom of the press
Anti-terrorism laws imposed since 2001 also pose
a threat to freedom of expression, as the laws

effectively criminalise the legitimate actions of
whistle-blowers, journalists and human rights
activists. Under the current proposed changes to
national security laws (National Security Legislation
Amendment Bill (No. 1) 2014), those leaking security
information could face up to five years in prison, or
ten years if the information is deemed to endanger
lives. The concern is that these laws suppress
information that could be vital for the exercise and
protection of human rights, accountability and
democratic governance.36
A joint submission of media organisations to an
inquiry into the National Security Legislation
Amendment Bill (No. 1) 2014 expressed concern
that Australia does not have enshrined clearly in law
the rights to free speech, a free media and access
to information.37 The submission also expressed
concern that the Bill might result in jail terms for
journalists for doing their job, and urged that the
following rights and freedoms should be allowed in
a democratic country such as Australia:
•
•
•
•

the ability for journalists to go about their
ordinary business and report in the public
interest without the real risk of being jailed;
protection of confidential sources;
protection for whistle-blowers; and
an appropriate balance of power between
the judiciary, the executive, the legislature
and the media.38

George Williams, Professor of Law at the University
of New South Wales argues that “A blanket
prohibition upon disclosure may be good for the
government of the day, but it is dangerous for our
democracy”.39 There is also concern over ‘who will
watch the watcher’ if the hands of journalists are
tied. One Sydney Morning Herald Editorial asks:
What, otherwise, is to stop a bungled or
mistargeted raid from being covered up?
What will be the future ability to expose
the over-reach which occurred with the
phone tapping of then Indonesian president
Susilo Bambang Yudhoyono, or the unfair
detention some years ago of Dr Mohamed
Haneef, an Indian citizen working here who
was wrongfully implicated in an overseas
36
http://www.theguardian.com/commentisfree/2014/sep/22/
australias-counter-terror-laws-will-restrict-our-free-speech-and-freepress
37
http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/National_Security_Amendment_
Bill_2014/Submissions
38
ibid. p. 1
39
http://www.smh.com.au/comment/antiterror-laws-undermine-democracy-20141102-11fmui.html#ixzz3I9JbOQYl
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terror plot? 40
Racial discrimination and freedom of expression
While freedom of expression, when properly
understood, is an essential part of a flourishing
society, and protecting this right is an important
aspect of our obligations under international law,
the exercise of freedom of expression should not
be used to harm others, or create an environment
where racial vilification or discrimination is
acceptable. Indeed, the right to freedom of
expression has always been subject to qualification
as demonstrated by laws against contempt of court,
sedition, defamation, obscenity, sexual harassment
and blackmail to name a few. It is worth noting that
Article 20(2) of the ICCPR41 makes clear that the
right to freedom of expression is not absolute:
Any advocacy of national, racial or religious hatred
that constitutes incitement to discrimination,
hostility or violence shall be prohibited by law.
In addition, the CERD obliges states to make laws
that prohibit discrimination and racial hatred. Article
4 directs that states:
…shall declare punishable by law all
dissemination of ideas based on racial
superiority or hatred, incitement to racial
discrimination, as well as all acts of violence
or incitement to such acts against any race
or group of persons of another colour or
ethnic origin, and also the provision of any
assistance to racist activities, including the
financing thereof.
The RDA provides proper protection under law
against racial hatred and discrimination. Specifically,
Section 18C of the Act states that it is unlawful
to commit a public act that is reasonably likely
to offend, insult, humiliate or intimidate another
person or a group of people; and the act is done
because of the race, colour, national or ethnic origin
of the other person or of some or all of the people
in the group.
Earlier this year, the Government attempted to
introduce a bill to dilute the RDA in favour of
freedom of speech. As was stated in the Uniting
Church Assembly submission to the Attorney
General’s Department’s inquiry into the Exposure
Draft Freedom of speech (Repeal s18C) Bill 2014, we
did not support the proposal to repeal section 18C.42
40
http://www.smh.com.au/comment/smh-editorial/time-torevisit-flawed-security-laws-20141104-11gsdf.html
41
http://www.ohchr.org/en/professionalinterest/pages/ccpr.
aspx
42
UCA Submission, Exposure Draft Freedom of Speech (repeal

Racism and racial vilification are a serious threat
to social cohesion and have a significant effect on
the health and wellbeing for those who experience
them.43 The protection of racial hatred under the
guise of freedom of expression silences vulnerable
individuals and groups who do not feel empowered
to speak up in their own defence. Aboriginal and
Torres Strait Islander peoples are particularly at
risk of adverse physical and mental health effects
as a result of persistent racism in Australia. Studies
have demonstrated links between race-based
discrimination and depression and anxiety, as well
as smoking, substance abuse, psychological distress
and poor self-assessment health status.44 It is not
enough to suggest that governments have no
need to legislate against racial vilification because
people must stand up for themselves or because
community standards will serve to moderate and
address racism in society. Human rights law is a
critical tool in the protection of people who are
marginalised and vulnerable and in articulating
shared values and community standards about
how we relate to each other in the face of our
differences.
FREEDOM OF RELIGION
The right to religious freedom is enshrined in a
number of international human rights treaties.
Article 18 of the Universal Declaration on Human
Rights (UDHR) states
Everyone has the right to freedom of
thought, conscience and religion; this right
includes freedom to change his religion
or belief, and freedom, either alone or
in community with others and in public
or private, to manifest his religion or
belief in teaching, practice, worship and
observance.45
In 2009, the Uniting Church Assembly made a
submission to the Human Rights Commission
consultation on Freedom of Religion and Belief in
the 21st Century. The Church made the following
comments in relation to Article 18:
We believe that these rights have important
implications for the freedoms allowed
religious communities, groups, organisations
and bodies.

s18C) Bill 2014, April 2014
43
http://www.vichealth.vic.gov.au/Publications/Freedomfrom-discrimination/Mental-health-impacts-of-racial-discrimination-inculturally-and-linguistically-diverse-communities.aspx
44
http://www.lowitja.org.au/sites/default/files/docs/Racismpolicy-brief-march-2008.pdf
45
http://www.un.org/en/documents/udhr/
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It is necessary to remember, however,
that not all religious communities, groups
and organisations, manifest their religion
in ways that serve the common good.
The history of Christianity is scarred with
examples of churches perpetrating violence,
abuse and appalling discrimination against
people and communities on the basis of
race, gender, sexuality and religion, and
claiming those actions to be in the name
of God. Expressions of faith can become
so degraded and perverse that the central
tenets of authentic Christianity no longer
have meaning in those contexts. The right
to freedom of thought, conscience and
religion, must always be bound together
with the “due recognition and respect
for the rights and freedoms of others
and of meeting the just requirements of
human dignity and the general welfare of a
democratic society”.46
Consistent with and in the context of the
rights and freedoms described by the
international human rights instruments, we
believe that religious communities, groups
and organisations should be accorded
the freedoms necessary for the practice
and maintenance of the faith. We also
believe that religious communities, groups
and organisations should be open to be
challenged by society for any practices
which may infringe upon the wellbeing of
others and the general welfare of society.47
Religious vilification
There is no federal legislation which prohibits
discrimination or vilification on the basis of religion.
Protection under the RDA is limited (occurring
only if a religious group can be classified as an
‘ethnic’ group or in certain circumstances under
indirect race discrimination protections). Victoria,
Queensland, Western Australia, the Northern
Territory and the ACT have outlawed discrimination
on the basis of religion. However New South Wales,
South Australia and Tasmania do not have these
protections in place. Furthermore, the Constitution
provides that laws made in the Federal parliament
can override state legislation, insofar as those laws
are incompatible, meaning that state protections
could be overruled in Federal legislation.
46
Dignity in Humanity, Uniting Church in Australia Assembly
(2006), paragraph 13(d) based on Article 29(b) Universal Declaration of
Human Rights
47
http://www.unitingjustice.org.au/human-rights/submissions/item/687-national-human-rights-consultation

As mentioned above, Article 20 of the ICCPR
provides that advocacy of religious hatred that
constitutes incitement to discrimination, hostility
or violence shall be prohibited by law. There is a
complexity in reconciling the right to freedom of
expression with the right to freedom of religion and
belief. However, freedom of expression is not an
absolute right and carries with it special duties and
responsibilities. Article 19 of the ICCPR, which sets
out the right to freedom of expression, also states
that this right may be subject to certain restrictions,
so as to respect the rights or reputations of others
and to protect national security, public health, or
morals.
UnitingJustice is concerned about legislation,
policies and practices that might have the outcome
(whether intended or unintended) of restricting
freedom of religious worship. In particular, we are
concerned that Muslims in Australia (especially
Muslim women who are easily identifiable because
of their dress) have become targets of discrimination
and bigotry as a result of anti-terrorism legislation
and the public discussion around the legislation, and
by the permission being given by political leaders for
the expression of racist and religiously prejudiced
opinions. This is a particularly destabilising approach
in the current context of heightened fears about
Islamic extremists.48
The World Council of Churches holds similar
concerns on an international scale. In a publication
of its International Affairs Commission, it was
recognised that
religious minorities in some parts of
the world are becoming targets of
discrimination, acts of violence or hostility
and even persecution merely because of
their adherence to one or other particular
religion. 49

48
Of particular concern was the comment from the Attorney
General, Senator the Hon. George Brandis QC, that people have a right
to be bigots (technically correct but unhelpful in the circumstances
and open to misinterpretation), see http://www.theguardian.com/
world/2014/mar/24/george-brandis-people-have-the-right-to-bebigots. More recently we have experienced a furore over the shortlived restriction placed on women wearing burqa in the parliamentary
public galleries and the proposed introduction of legislation intended
to ban the burqa from public spaces, see http://www.news.com.au/
national/jacqui-lambie-to-introduce-private-members-bill-to-ban-theburqa-in-public-places/story-fncynjr2-1227073575959 and http://www.
news.com.au/national/palmer-united-party-senator-jacqui-lambie-tointroduce-legislation-to-ban-burqa-full-face-coverings-in-public/storyfncynjr2-1227104414371
49
CCIA Study Report (2014) Freedom of Religion and Rights of
Religious Minorities, WCC Publications, Geneva, Switzerland
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Federal anti-terrorism and security laws introduced
since 2001 have had a disproportionate and longterm discriminatory impact on Australia’s Islamic
community.50 While legislation may not intend to
directly discriminate against Muslims, it is clear
that it has this effect and leads to alienation while
doing little to reduce the risk of terrorism. Our
submission to the Australian Security Intelligence
Organisations Legislation Amendment (Terrorism)
Bill 2002 expressed concern about the use of control
orders and preventive detention, and inappropriate
definitions of ‘sedition’ and ‘a terrorist organisation’,
all of which lend themselves to targeting of certain
ethnic or religious groups.51 In 2005, our submission
to the Security Legislation Review Committee
expressed concerns about casting certain people,
whether an Australian citizen or not, as ‘more likely’
to be ‘terrorists’ and that anti-terrorism legislation
perpetuates a view that members of the Islamic
community, as well as any person of ‘middle eastern
descent’ is more likely to be a ‘terrorist’.52

at a specified location. The legislation will also
enable access to third party computers ‘in transit’
to the computer specified. The Act also enables the
use of listening, surveillance and tracking devices
without a warrant. The legislation also provides
for the Minister to issue an ‘identified person
warrant’ (IPW) for any person suspected of terrorist
activity, and enables ASIO to access records and
computers related to that person, use surveillance
devices and access postal items related to that
person. These amendments are a violation of
privacy and the presumption of innocence. It is our
fear that Muslims and people who are recognised
by others as “of middle eastern descent” will be
disproportionately targeted. For example, in the
three weeks after police anti-terror raids carried out
in Sydney and Brisbane in September,53 there were
30 attacks against Muslims, mainly women wearing
the hijab, according to Muslim community leaders
who are compiling a register of religiously motivated
incidents.54

Most recently, the Counter-Terrorism Legislation
Amendment (Foreign Fighters) Bill 2014 has created
a new ‘advocating terrorism’ offence within the
Criminal Code Act 1995 which states: “if they
intentionally counsel, promote, encourage or urge
the doing of a terrorist act or the commission of a
terrorism offence and the person is reckless as to
whether another person will engage in a terrorist
act or commit a terrorist offence”. The vagueness of
the use of ‘reckless’ could lead to confusion in legal
interpretation and limit freedom of expression. It
raises such questions as whether a religious leader
(Imam, Rabbi, Priest, Minister) could be accused
of recklessly encouraging another to engage in a
terrorist act in the course of their weekly sermon
that speaks of action against injustice. Or whether a
‘like’ on Facebook or a retweet on Twitter could be
considered reckless incitement of another person to
engage in a terrorist act.

Representatives of the Lebanese Muslim Association
have told the media that these latest anti-terrorism
laws are more discriminatory than the proposed
changes to the Racial Discrimination Act discussed
above.55

The National Security Legislation Amendment Bill
(No. 1) 2014 strengthens ASIO’s warrant-based
intelligence collection powers and capability to
conduct covert intelligence operations. For example,
amendments to the ASIO Act will enable warrants
to search computers to extend to all computers
owned by a specified person as well as all computers
50
see our submission to the AHRC 2009 inquiry into Freedom
of Religion and Belief in the 21st Century http://www.unitingjustice.
org.au/human-rights/submissions/item/680-ahrc-freedom-of-religionbelief-in-the-21st-century
51
http://www.unitingjustice.org.au/human-rights/submissions/item/671-inquiry-into-asio-legislation-amendment-bill-2002
52
http://www.unitingjustice.org.au/human-rights/submissions/item/691-submission-to-the-security-legislation-review-committee

The resurface of the ‘Ban the Burqa’ campaigns
which aim to legislate against Muslim women’s
dress, with particular focus on the face-covering, is
also of concern and illustrates the intersection of
freedom of religion, freedom of expression, freedom
of movement and gender equality. 56
As previously stated, the public discourse and
political leadership in relation to this has been
concerning and played a role in fuelling an increase
in the religious and racial vilification of Muslim
women, including instances of physical and
verbal abuse. The parallels being drawn between
Muslim women, Islamic dress and criminality is
misrepresentative and proving detrimental to
social cohesion. Fear of attacks has compromised
Muslim women’s right to freedom of movement and
independent living.57
We believe that current legislation is insufficient
53
http://www.smh.com.au/national/live-antiterrorism-raidsacross-sydney-and-brisbane-20140918-3fzkq.html
54
see http://www.smh.com.au/national/dozens-ofantimuslim-attacks-as-islamic-leaders-warn-of-community-fear20141009-113tmk.html and http://www.abc.net.au/worldtoday/content/2014/s4093692.htm
55
http://www.theguardian.com/world/2014/aug/07/terrorism-laws-more-frightening-racial-abuse-muslim-group
56
G. Krayem Freedom of Religion, Belief and Gender: A Muslim
Perspective, AHRC, Jan 2010 https://www.humanrights.gov.au/sites/
default/files/content/frb/papers/Gender.pdf
57
ibid.
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for the protection of freedom from religious hatred
and violence. While the RDA allows for complaints
to be made to the Human Rights Commission, the
legislation does not allow for any criminal sanctions
and there is no ability to enforce any rulings that the
Commission makes.

of concern to the Church. The Government policy
to detain all asylum seekers arriving by boat in
offshore detention centres for indefinite periods of
time clearly breaches the UNDHR (Article 9) and the
ICCPR (also article 9) which state that people should
not be arbitrarily detained.

There are, however, state laws governing racial
and religious hatred. Queensland legislation
in place since 1991 makes advocating racial or
religious hatred or hostility that incites unlawful
discrimination a criminal offence. In Tasmania,
legislation in place since 1998 forbids incitement
of hatred towards, serious contempt for, or severe
ridicule on the basis of religion. In NSW the AntiDiscrimination Act 1977 allows for civil and criminal
action to be taken against those who incite hatred
against ethno-religious groups. The Victorian
Government’s Racial and Religious Tolerance Act
2001 was introduced as a necessary deterrent
to small groups of extremists and some media
commentators who would incite racial and religious
hatred.

In a 2011 submission to the Joint Select Committee
on Australia’s immigration detention network, we
noted that

FREEDOM FROM ARBITRARY DETENTION
Arbitrary arrest and detention occur when an
individual is arrested or detained when there is
no likelihood or evidence that they committed a
crime, or when there has not been due process of
law. Article 9 of the ICCPR states that no one shall
be subjected to arbitrary arrest or detention. Yet
there are a number of ways that our government
seeks to arbitrarily detain people, through proposed
legislation, practices and policies.
The Counter-terrorism Legislation Amendment
(Foreign Fighters) Bill 2014 risks increasing the
chances of arbitrary detention. Preventive detention
orders allow for people to be detained for up to
14 days without charge. In its submission to the
Parliamentary Joint Committee on Intelligence and
Security review of the Bill, the Human Rights Law
Centre noted its concern that the control orders
are an unnecessary and disproportionate limitation
on human rights and that preventative detention
orders provide a real risk to the right to freedom
from arbitrary detention and arrest as embodied in
the ICCPR.58
The mandatory and arbitrary detention of asylum
seekers
The mandatory, prolonged, indefinite detention of
asylum seekers, including children, has long been

58
http://hrlc.org.au/wp-content/uploads/2014/10/HRLCSubmission-to-PJCIS-Inquiry-into-Counter-Terrorism-Legislation-Amendment-Foreign-Fighters-Bill-2014-3-Oct-2014.pdf

It is disturbing that in the face of riots,
hunger strikes and other incidents in
immigration detention centres, the
Government and the Department continue
to focus their attention on the supposed
‘character’ of those involved in such
incidents, in complete disregard of the cause
of such responses – mandatory detention
itself.59
Former President of the Uniting Church, Rev. Alistair
Macrae, said in 2010, “It is inherently inhumane
to keep people who have fled persecution, torture
and deep trauma detained and in limbo with no
indication of when or if their claim for protection
will ever be heard”.60
Australia has received numerous scathing reports
from the United Nations for failing to adequately
meet Australia’s obligations in relation to the
detention of asylum seekers.
In her Press Conference statement following six
days in Australia in May 2011, United Nations High
Commissioner for Human Rights, Navi Pillay, made
the following statement about Australia’s treatment
of asylum seekers:
In my discussions with the Prime Minister
and the Minister for Immigration and
Citizenship, I have reiterated the longstanding concerns expressed by UN
human rights treaty bodies that Australia’s
mandatory immigration detention regime is
in breach of Australia’s international human
rights obligations. Australia’s mandatory
detention policy has for many years cast
a shadow over Australia’s human rights
record. Thousands of men, women and—
59
Uniting Church in Australia (August 2011) Submission to the
Joint Select Committee on Australia’s Immigration Detention Network,
http://www.unitingjustice.org.au/refugees-and-asylum-seekers/submissions/item/607-inquiry-into-australian-immigration-detention-network
60
Uniting Church in Australia (9 April 2010), Media Release
‘Church condemns suspension of Visas’, http://www.unitingjustice.org.
au/refugees-and-asylum-seekers/news/item/556-church-condemnssuspension-of-visas
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most disturbingly of all—children have been
held in Australian detention centres for
prolonged periods, even though they have
committed no crime.61
Following a visit to Manus Island in June 2013, a
UNHCR report found that conditions in detention
were still below the international standard and that
Australia’s arbitrary detention of asylum seekers is a
breach of international law. 62
The current Government’s ‘Operation Sovereign
Borders’ policy further entrenches the mandatory
and arbitrary detention of asylum seekers. The
recently introduced Migration and Maritime Powers
Legislation Amendment (Resolving the Asylum
Legacy caseload) Bill 2014 is an attempt to enshrine
into Australian law breaches of international human
rights obligations. The Bill provides Maritime
Officers with powers to detain, move and take
control of vessels or people, thereby significantly
curtailing freedom from arbitrary detention. Under
the proposed (at the time of writing) legislation,
Maritime Officers could also take a person to a
‘destination’ in the migration zone or outside the
migration zone, including a place outside Australia,
whether or not Australia has an agreement or
arrangements with that country regarding reception
of vessels or people. The new law will not prevent
taking a person to a different destination, arresting
the person, detention of the person under
Australian law, or the exercise of any other powers
in relation to the person.
These amendments appear to be a direct response
to the case of 157 asylum seekers from Sri Lanka
who were held on the Australian Navy ship the
Ocean Protector for almost a month and the High
Court case challenging this detention.63 It is of great
concern that in this Bill seeks to legislate permission
for the Government to ignore court decisions with
respect to Australia’s international obligations. A
new section (22A) to be added to the Maritime
Powers Act 2013 allows that power of the Minister
to give an authorisation will not be deemed to be
invalid even if there has been:
•
•

failure to consider international obligations
or the domestic law of any other country;
defective consideration of international
obligations; or domestic law of any other

61
http://www.concernedaustralians.com.au/media/2011-05-25_Australia_HC.pdf
62
for example, http://unhcr.org.au/unhcr/files/2013-07-12_
Manus_Island_Report_Final(1).pdf
63
http://www.smh.com.au/federal-politics/political-news/
asylum-seekers-detained-on-customs-vessel-for-a-month-sufferedtorturous-journey-high-court-hears-20141014-115s89.html

•

country; or
exercise of power inconsistent with
international obligations.

This sets an alarming precedent. That the
Government would seek to legislate for such
powers and remove any legal challenges not only
undermines our commitment to international
human rights but challenges foundational
democratic principles. We are particularly
concerned that the addition of the words “failure
to consider international obligations etc. does not
invalidate authorisation” into the Maritime Powers
Act 2013 is an attempt to enshrine into domestic
law a disregard for international legal obligations.64
PROPERTY RIGHTS
Property rights relate to ownership and use of
physical property. Article 17 of the UDHR states
that it is a right to own property, either alone or in
association with others. Article 11 of the DRIP states
that it is the right of Indigenous Peoples to have
redress for property that was taken without free,
prior and informed consent.
Aboriginal land
In Australia, property rights are set out in the
Constitution (Section 51 guarantees the acquisition
on just terms of all types of property by the federal
government) and the RDA guarantees the right
to enjoy property on an equal basis, referring
particularly to property owned by Aboriginal and
Torres Strait Islander peoples.
Since federation, policies, practices and legislation
have discriminated against Aboriginal and Torres
Strait Islander peoples with respect to ownership
and enjoyment of property. Property was taken
away without prior, free and informed consent
throughout the country under the notion of terra
nullius, the belief that Australia was uninhabited
prior to European settlement. In the case of Mabo
vs Queensland in 1992 the High Court recognised
native title for the first time, rejecting the notion of
terra nullius.
However, the ‘Northern Territory Intervention’ and
its successor the Stronger Futures in the Northern
Territory Act 2012 have both included measures that
restrict the acknowledgement of land and property
rights of Aboriginal and Torres Strait Islander
peoples. The stated objectives of the land reform
measures were to enable residential and economic
64
Migration and Maritime Powers Legislation Amendment
(resolving the Asylum Legacy Caseload) Bill 2014, (22A and 75A)
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development in town camps and community
living areas throughout the Northern Territory and
elsewhere. However, the effect of this legislation
is that communities are forced to sign leases of
up to 99 years with the Government in order to
see housing developments in their community.
According to Alastair Nicholson, former Chief Justice
of the Family Court of Australia, land lease measures
serve
to give the Minister almost unlimited
control over the uses of town camps and
community living areas and in particular
to enable their development for private
purposes, presumably for profit.65
Control of housing has been transferred from
Indigenous Housing Committees to the NT
Department of Housing. Fourteen out of 16
townships have now signed 40-year leases
with the Commonwealth, leaving almost no
Aboriginal control over design, maintenance or
administration.66
It is not clear why land leases are necessary. We
do not believe that the Government has made a
case for the necessity of breaching people’s right to
property – the provision of appropriate housing is
not dependent on the Government lease of land.
Property and religious discrimination
Over the last few years, we have seen how religious
discrimination has impacted on the right to
property. There have been many instances in which
planning applications for mosques (and Islamic
schools) have been made to local councils and
been refused, especially after public outcry.67 It is
concerning that the opposition to mosque building
proposals has seen the expression of religious
and racially discriminative views and vilification.
In cases of a mosque proposal being refused,
and even in cases such as that in East Bendigo,
Victoria which saw the mosque approved (amidst
strong opposition)68 the claims of those opposing
applications which link the religious building to
65
http://www.concernedaustralians.com.au/media/A_Decision_to_Discriminate.pdf
66
http://www.jumbunna.uts.edu.au/researchareas/newmedia/notownshipleases.html
67
for example, the rejection of proposals for mosques at
Currumbin on the Gold Coast (http://www.goldcoastbulletin.com.au/
news/gold-coast/a-controversial-mosque-planned-for-currumbin-hasbeen-rejected-by-gold-coast-city-councillors-in-a-9-to-6-vote/storyfnj94idh-1227059625168) and in NSW at Elermore Vale in Newcastle
(http://www.theherald.com.au/story/114480/court-dismisses-mosqueproposal/) and Camden (http://www.dailytelegraph.com.au/camden-islamic-school-rejected/story-e6freuy9-1225720015269). These instances
have seen significant levels of public debate and media attention.
68
http://www.theage.com.au/victoria/fear-and-loathing-inbendigo-over-multimillion-dollar-mosque-20140618-zsdw4.html

increased security concerns are false and a threat to
social cohesion.
These cases highlight the insufficient protections
for the right to freedom of religion and complexity
of intersectionality, in this instance, freedom of
religion, the right to property and freedom of
expression.
PROMOTING A CULTURE OF RESPECT FOR RIGHTS
AND RESPONSIBILITIES
As stated above, the Uniting Church believes
that one of the most important ways a culture of
respect for human rights can be promoted is the
establishment of a Human Rights Act. In March
2008, the UCA Assembly Standing Committee
resolved to support a national human rights charter
or act for Australia.69 It sees this Act as outlining
Australia’s commitment to human rights as outlined
in the UDHR, the ICESCR and the ICCPR. It would
hold public institutions and officials accountable
for upholding and promoting human rights in the
creation and administration of public policy and
practice and would be supported and monitored
by properly funded, independent mechanisms.
Australia is the only democratic, developed nation
without legislation or constitutional protection for
the basic rights and freedoms to which all people
are entitled.
Regardless of whether such an Act can
eventually be legislated or not, it is
imperative that more government funding
and resources be devoted to the promotion
of human rights – in the community and
in government departments and service
agencies. The Australian Human Rights
Commission has extensive experience
in the area of human rights education
and monitoring, and as such we believe
it appropriate for the Commission to be
properly funded to undertake the task of
educating the community about human
rights freedoms, government obligations
to protect human rights and the shared
responsibility we have for ensuring
that those who are marginalised and
vulnerable to human rights abuses are
better protected. We commend the Human
Rights Commission of Australia for the
development of Racism: It stops with me
program and resources and would support
the development of an equivalent interfaith
awareness and education campaign.
69
http://www.unitingjustice.org.au/human-rights/uca-statements/item/482-a-uniting-church-response-to-human-rights-legislation
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CONCLUSION
Australia is a generally secure and stable democratic
country that currently has a place at the Security
Council of the United Nations, and yet we too
often fail to uphold the human rights of vulnerable
people.
UnitingJustice believes that Australia can do much
to improve its protection of human rights. A Human
Rights Act for Australia would make a significant
difference but without the political will for this
we must rely on strengthening the protections in
existing legislation, improving and strengthening
the processes for parliamentary and public scrutiny
of legislative reforms and building community
awareness and support for human rights through
substantial government supported education
programs.
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